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KATE WELLS, SB# 107051
Attorney a Law

P600 Fresno Street

Santa Cruz, California 95062
rel: (831) 479-4475

Fax: (831) 479-4476

Attorney for All Plaintiffs

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

BIKERS OF LESSER TOLERANCE ) CASE NO.

B.O.L.T.), STEVE BIANCO, )

RICHARD QUIGLEY, ) COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF FOR

Hantiffs, VIOLATION OF CIVIL RIGHTS

VS

DEPARTMENT/CITY OF LASVEGAS,
CLARK COUNTY SHERIFF BILL

¥ OUNG, ASSISTANT SHERIFF
MICHAEL ZAGORSKI,

)
)
i
)
| ASVEGAS METRO POLICE g
)
)
)
Defendants. %

JURISDICTION AND VENUE

1. Thisaction arises under the Civil Rights Act of 1871 (42 U.S.C. Sections 1983
hnd 1988) and the Fourth and Fourteenth Amendments to the Congtitution of the United
Btates. This Court has jurisdiction of the federd claim under 28 U.S.C. Section 1331,
1332, 1343(3) 1343(4), 2201, and 2202.

2. Venueis proper in the Southern Digtrict of Californiaunder 28 U.S.C. Section
1391(b)(2).

PARTIES
3. Haintiff BIKERS OF LESSER TOLERANCE (hereafter “BOLT”) isan
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inincorporated Wisconsin-based nationa association of Cdiforniamotorcycle riders,
motorcycle enthusiasts, and motorcycle rights activists who have come together for the
purpose of protecting the congtitutiond rights of motorcyclists and challenging state and
ederd laws, regulations and enforcement activities which undermine their rights. .

4. Haintiff STEVE BIANCO (heregfter “BIANCO”) is, and at dl relevant times
nerein was, amember of BOLT, amember of the Board of Directors of BOLT, licensed as
A motorcycle rider by the Cdifornia Department of Motor Vehicles, and aresident of the
State of Cdifornia, County of San Diego, who frequently travels by motorcyclein, to, and

fhrough the jurisdiction of LVMPD for pleasure and to attend organized gatherings of

motorcycligs.
5. Pantiff RICHARD QUIGLEY (hereinafter “QUIGLEY”) is, and a dl relevant

fimes herein was, amember of BOL, State Director of BOLT of Cdlifornia, licensed asa

motorcycle rider by the Cdifornia Department of Motor Vehicles, and aresident of the
County of Santa Cruz, State of Cdliforniawho frequently travels by motorcyclein, to, and

through the jurisdiction of LVMPD for pleasure and to atend organized getherings of

motorcyclists. QUIGLEY has, inthe past, been cited for violation of the Nevada Helmet
_aw for “not wearing a DOT approved hedmet” .

6. Defendant LASVEGAS METRO POLICE DEPARTMENT/CITY OF LAS
VEGAS/CLARK COUNTY (heresfter “LVMPD”) are political subdivisions of the State of
Nevada and the LVMPD is vested with the respongbility of enforcing Nevada State Law in

the City of Las Vegas and Clark County, Nevada.

7. Defendant SHERIFF BILL YOUNG, (hereinafter “YOUNG”) isthe chief officer
pf the LVMPD and is charged with enforcing the laws of the state of Nevada and further
charged with knowledge and protection of dl citizens condtitutiond rights while enforcing

the law. YOUNG issued herein in hisindividud and officid capacities for performing

hnd/or threstening to perform the unlawful acts hereinafter mentioned, under color of the

The DOT does not approve or disapprove nmotorcycl e hel nets.

Exhi bit A attached and incorporated herein.)
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atutes, ordinances, regulations, customs and usages of the State of Nevada, and pursuant
lo the officid policy, custom and practice of the City of Las Vegas and Clark County,
Nevada..

8. Defendant ASSISTANT SHERIFF MICHAEL ZAGORSKI, (hereinafter
ZAGORSKI”) isthe assgtant to the chief officer of the LVMPD and is charged with
enforcing the laws of the state of Nevada and further charged with knowledge and
protection of dl citizens condtitutiond rights while enforcing the law. ZAGORSK is sued
nereinin hisindividua and officia capacities for performing and/or threstening to perform
fhe unlawful acts hereinafter mentioned, under color of the statutes, ordinances,
egulations, customs and usages of the State of Nevada, and pursuant to the officia policy,
custom and practice of the City of Las Vegas and Clark County, Nevada..

INTRODUCTION

9. Thisisacomplaint made on behdf of plaintiffs who frequently trave by
motorcycleto, in and through the jurisdiction of the LVMPD for pleasure and/or to attend
arious events involving organized gatherings of motorcyclists. It isacomplant to enjoin
the defendants enforcement of the Nevada Helmet Law. Such rdief is requested on the
pround that the Nevada Helmet Law is vague and that persons of ordinary intelligence,
ncluding plaintiffs herein, cannot determine how to comply with the law in violation of the
lue process clause of the Fourteenth Amendment to the United States Condtitution.
Plaintiffs are requesting this court to declare the Nevada Helmet Law uncongtitutiond
inder the Fourteenth Amendment as vague and unenforcesgble as written and to enjoin
enforcement of the unconditutiona law by defendants

10. Asditizenstraveling to, inand through the state of Nevada, plaintiffs and other
ritizens are not only subject to unlawful detention, arrest, search and citation by defendants

ond their agents pursuant to the Nevada Helmet Law, but also to

mpoundment/confiscation/seizure of their motorcycles and hemets by defendants,
hereby stranding out of state motorcyclists without transportation - al in violaion of the

Fourth Amendment to the United States Condtitution.
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RELEVANT HISTORICAL FACTS

11. In 2001, QUIGLEY was cited with a violation of the Nevada State Helmet Law,
vhile motorcycling in Nevada. The state of Nevada declined to prosecute the citation
thereby depriving QUIGLEY of the opportunity to chalenge the congtitutiondity of the
aw.

12. Theredfter, in a series of emails between QUIGLEY and the Commander of the
Nevada Highway Patrol (NHP), Colonel Hosmer, QUIGLEY expressed his confusion
legarding the enforcement of the Nevada Helmet Law. As aresult of such exchange,

Colond Hosmer requested an opinion from the Nevada Attorney Generd. In said opinion,
the Nevada Attorney Generd determined that the law was confusing as written and
'ecommended alegidative solution.  (See Exhibit B attached and incorporated herein)
After the Attorney Generd issued his opinion, Colond Hosmer stated to QUIGLEY that, if
the question could be brought before the Nevada legidature that he would testify that the
aw was “un-workable’. (Exhibit C atached and incorporated herein)

13. Nevada State Senator Shaffer introduced Senate Bill 274 which would have
5olved the problem.  The Nevada State Senate Transportation Committee held ahearing on
5B 274 where Colond Hosmer testified as agreed to the problems of enforcement
fesulting from the vagueness of the Nevada Helmet Law. A mgority of the Committee
members, while agreeing that the language of the gatute is unclear, perhaps even
problematic, voted not to make any changesto the law. (Exhibit D atached and
ncorporated herein)

FACTSCOMMON TO CLAIMSFOR RELIEF

14. Inanticipaion of an impending motorcycle trip through the areain Nevada
patrolled by the LVMPD, and not wanting to be stranded by way of confiscation of his
motorcycle hundreds of miles from home, BIANCO ingtructed QUIGLEY to contact
LVMPD to establish what sort of headgear would be required in their jurisdiction.
PUIGLEY contacted Sergeant Barela, the Public Relations Officer of the LVMPD
fequesting information as to the their enforcement policy regarding the Nevada Helmet
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_aw and specificaly inquiring as to how he could comply with reasonable certainty with the
aw. Sergeant Bardlainformed QUIGLEY that he would be required to wear a“DOT
pproved” helmet. (Exhibit E attached and incorporated herein)

15. The Nevada Helmet Law, Nevada Revised Statute (NRS) 486.231 requires a
motorcyclist and any passenger to wear safety helmets meeting the requirements of Federa
Motor Vehicle Safety Standard (“FMV SS’) No. 218 which standards are incorporated into
the Nevada Helmet Law under Nevada Code section 486.015. Violations of the Nevada
Helmet Law are misdemeanor crimes under NRS 486.381.

16. FMVSS No. 218 was issued by the United States Department of Transportation
“USDOT”) pursuant to the Nationa Traffic and Motor Vehicle Safety Act of 1966, 15
JSC 8§ 1381, et seq. (The* Safety Act”). The USDOT has the authority to issue safety
andards for motorcycle helmets sold or offered for sale, but does not actually approve
br disapprove helmets. ( Exhibit A). In fact, the Safety Act and FMVSS No. 218 dictate a
manufacturer salf-certification procedure for compliance.

17. The Safety Act has a supremacy clause embodied in 15 USC § 1392 (d) which
leads, in pertinent part, asfollows:.

d) Supremacy of Federa standards; dlowable higher
standards for vehicles used by Federal or State governments.

Whenever a Federa motor vehicle safety standard established

under this subchapter isin effect, no State or politica sub-
divison of a State shdl have any authority either to establish,

or to continue in effect, with respect to any motor vehicle or
item of motor vehicle equipment any safety standard applicable
to the same aspect of performance of such vehicle or item of
equipment which is not identicd to the Federa standard.
Nothing in this section shall be construed as preventing any
State from enforcing any safety standard which isidentica to
aFederal safety standard.

Although states are not required to adopt helmet laws, if they do, the standard in the
Hate law must be identical to the standard adopted by the Safety Act which is FMV SS No.
P18. Nevadahas, in fact, adopted FMV SS No. 218 safety standards with regards to their
nelmet law.

18. FMVSS No. 218 isamanufacturer design certification test specification and
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pontains 15 to 20 pages of technica information. A manufacturer is required to certify that

s helmet complieswith FMV SS No. 218 before it can be sold as a motorcycle helmet.
ufhe manufacturer complies by affixing a“DOT” dicker to thehemet. The“DOT” dicker
s developed and placed by the manufacturer and is not issued by the USDOT. Infact, the
USDOT is not involved in any direct manner in the certification process nor do they
hpprove or disapprove helmets. (Exhibit A)

19. The motorcycle hedmet consumer, including plaintiffs herein, has no way of
letermining whether or not the helmet they buy actudly meets the safety sandardsin
FMV SS No. 218. The helmet cannot be tested prior to use by the consumer - the test
lestroys the helmet and the test itself is only conducted by afew isolated |aboratoriesin
the United States and the cost of such testing exceeds $1,000.  The manufacturer merely
pertifies the design, not the actud hemet and the consumer has no practica ability to test
the hemet or certify the design. Moreover, there are no lists of gpproved helmets available
rom any source for consumersto rely on when trying to determine which, if any, hedmets
pomply with the hemet law. Fantiffs are being subjected to potentid crimind lidbility
bven though they have no notice of how to comply with any reasonable certainty with the
Nevada Helmet Law.

20. When QUIGLEY inquired of the LVMPD as to how he could comply with the
Nevada Helmet Law, defendants first responded that QUIGLEY must purchase and wear a
DOT-approved” hdmet. When QUIGLEY gave defendants proof that the DOT does not

hpprove hemets, they responded by stating that they would leave it up to the “common
iense and good judgment” of their officers. (Exhibit E)

21 Thereisan actud controversy between the parties as set forth herein in that
plaintiffs and countless other motorcyclists smilarly Stuated are being subjected to
pontinued threet of multiple violations of their congtitutiond rights.

22. Paintiffs have no clear and adequate remedy at law.
v
CLAIM FOR RELIEF NUMBER ONE
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(Violation of Fourteenth Amendment Due Process)
23. Pantiffsrefer to and incorporate herein by reference the dlegationsin
Paragraphs 1 through 22 above.
24. None of the plaintiffs can determine how to comply with the Nevada Helmet

25. Infact, compliance with the Nevada Helmet Law by persons of ordinary
ntelligenceis a practical impossibility. NRS 486.231 requires motorcycle riders and
passengers to wear helmets that comply with the standards set by the Nevada Department of
Public Safety (NDPS). NDPS adopted by reference the standards set by the National
Highway Traffic Safety Adminigtration (NHTSA) in C.F.R. Section 571.218. C.F.R.
section 571.218 is the same as FMV SS No. 218 referred to herein above.

26. Evenif the consumer, indluding plaintiffs herein, finds the federa regulation
hdopted by Nevada, there is fill no way to determine what helmet complies since FMV SS
No. 218 isadesign certification test specification which cannot be performed by
ponsumers. It does not define what a safety hdmet is, only what technical tests it must
Dass.

27. Paintiffs cannot determine from reading the state or federa regulations how to
pomply with the Nevada Helmet Law. Furthermore, thereisno list of gpproved helmets
rom which plaintiffs can determine how to comply with the law.

28. Plantiffs are informed and believe and alege thereon that the defendants and
the LVMPD officers have announced ther intention to enforce the Nevada Helmet Law
hgaing plaintiffs, despite its uncongtitutiona vagueness, leaving enforcement standards,
vhich are nonexigtent in the law, up to the common sensg, fedings and judgment of the
LVMPD officers.

29. Paintiffsare further informed and believe and dlege thereon that the LVMPD
pfficers have announced their intention to impound/confiscate the helmets and
motorcycles of those, including plaintiffs herein, whom they feel arein violation of the
Nevada Helmet Law.
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30. Accordingly, the Nevada Helmet Law deprives plaintiffs and others of due
process of the law in violation of the Fourteenth Amendment to the United States
Congdtitution.

SECOND CLAIM FOR RELIEF
(Violation of the Fourth Amendment)

31. Plantiffsrefer to and incorporate herein by reference the dlegationsin
Paragraphs 1 through 30 above.

32. Hantiffs are informed and believe and alege thereon that the defendants
ntend to stop, search, seize, and detain (arrest) those who, in their opinion, arein violaion
bf the Nevada Helmet Law based upon the subjective and arbitrary view of the LVMPD
pfficers.

33.  Such detention, search and seizure by the LVMPD iswithout probable causein
that the Statute is uncondtitutionaly vague; and thereby such action deprives and/or will
leprive plaintiffs of ther right to be free from unreasonable stops, searches, seizures and
rrests as provided by the Fourth Amendment to the United States Condtitution.

THIRD CLAIM FOR RELIEF
(Declaratory and Injunctive Relief)

34. Pantiffsrefer to and incorporate herein by reference the dlegationsin
Paragraphs 1 through 33 above.

35. Asadirect and proximate result of defendants actions and threatened actions,
s described herein above, plaintiffs have suffered and will continue to suffer irreparable
narm. Plaintiffs condtitutiona rights are subject to violation a any time a defendants
i scretion.

36. Faintiffs have exhaudtively attempted to resolve the issues herein without
esort to court action. Such actions include attempts to amend the law through the Nevada
State Senate, dialogues with Colond Hosmer of the Nevada Highway Patrol, a request for
N opinion of the Nevada State Attorney and requests that defendants themselves give

plaintiffs some guidance as to how to comply with the Nevada Helmet Law. Despite the
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act that the Nevada State Senate Committee, the Colond of the Nevada Highway Petrol and
the Nevada State Attorney Generd al agree that the law is confusing and unworkable,
lefendants herein have nevertheless vowed to enforceit asis.

36. Not only have and will plaintiffs suffer irreparable injury, plaintiffs have no
plain, speedy or adequate remedy at law, thereby rendering declaratory relief and
preliminary and permanent injunctions appropriate. Money damages will not adequately
pompensate plaintiffs for the denid of their condtitutiona and civil liberties and if
lefendants are not preliminarily and/or permanently enjoined, a multiplicity of lawsuits will
be required because defendants unlawful conduct is continuous and ongoing and not only
iffects plantiffs but dso others smilarly Stuated.

PRAYER FOR RELIEF

WHEREFORE, Faintiffs pray for the following relief asto the herein before
Hleged violations and prospective violations of their cvil rights:

A. A judgment declaring the Nevada Helmet Law uncongtitutional as written and as
joplied;

B. A judgment for permanent injunctive relief to prevent to prevent the defendants
rom enforcing the Nevada Helmet Law in violation of plaintiffs conditutiond rights;,

C. A judgment awarding plaintiffs reasonable attorneys fees,

D. A judgment awarding plaintiffstherr cogts of suit; and
E Such other and further rdlief as the Court deems proper.

Respectfully submitted,
LAW OFFICES OF KATE WELLS

Dated: By

KATEWELLS
Attorney for dl Plantiffs

DOVPLAI NT FOR DECLARATCRY/ | NJUNCTI VE RELI EF




